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Foreword

Rev. Andrew Clarke

Australiais often thought of as ayoung nation. It is not even a century
sinceit wasformally constituted at federation. Because of thisapparent
“newness’ it is possible that someAustralians may be and are ready to
contemplate significant alterations to the way our country is governed.
The 1998 Constitutional Convention providesan opportunity to discuss
various proposed changes to the system put in place just a few
generationsago. However, our Constitution doeshave along ‘ pedigree

and this needs to be appreciated in order to properly assess any
alterations.

The Constitution may be date-stamped “9th July, 1901,” but thetradition
in which it stands is nothing less than ancient. The essential values
embodied in the Constitution are drawn from the Judaeo-Christian
heritage which has been the basis of Western civilisation for almost
two millennia. Thewriters stated that they had composed their document
“humbly relying on the blessing of Almighty God”. Thisisareference
to the God of the Bible, and this biblical tradition goes back to the
beginning of time itsealf.
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Democracy Down Under

When we speak of “government” as Christians we are really speaking
of God, becausewe believethat He governsall things. God has decreed
that society should be ordered according to Hiswill, and He hasreveal ed
His will for us in the Scriptures. From the time of creation onwards
God guided and instructed His people as He taught them the principles
and laws that were to regulate their lives. The complete, inspired, and
infallible Word of God provides us with all the moral instruction we
need in all matters of faith and life - including the life of anation. The
Lord Jesus Christ gave His followers the Great Commission to preach
the Gospel of salvation to al people and to make disciplesfrom all the
nations, teaching them to observe all things He has commanded us.
Jesus' teaching relates to everything from the private life of the
individual, to the ordering of the family, the Church, and the nation.

The fruit of this ministry can be seen in all places where the Judaeo-
Christian heritage has been a key formative influence in cultures and
constitutions. We see it in the Westminster system of parliament and
the American federation both of which provided a basis for the
foundation of our own Australian nation. The very dramatic shift we
have seen this century is a departure from the biblical worldview that
has formed our history and our institutions. Christians are now being
challenged by secular humanists and by people of different faiths and
valuesin relation to the principles by which we govern our society.

The questions we must ask are: If we are to change our Constitution,
then what will be basis of those changes? Should we aim to maintain
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the status quo rather than risk losing what we have? If we are able to
review the Constitution, then what changes could be made to further -
rather than to depart from - the great biblical tradition which is our
heritage? This booklet is not an answers booklet but is designed to
encourageAustraliansto think through theseissues so that we can make
informed choices in good conscience before God - choices that our
children will bless usfor even as we bless those who have provided us
with the Christian laws and liberties we enjoy.

Rev Andrew Clarke
Church and Nation Committee
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Australian Federalism

Nicholas Aroney (lecturer in Constitutional Law)

Itisvell knonnthat Australiaisafederation. Thepreanbleto
the Gomonweal th Gonstitutionrecites, that it consists of six
nut ual |y i ndependent, sel f-governi ng col oni es who at the turn
of the century agreed, hunl y rel yi ng onthe bl essing of Anmghty
@d, touniteinoneind ssol ubl e federal CGormonweal t h under
the G own.

Asaconditionof thisunion, representatives of the peopl e of each
of theSates, especiallythe peopl e of thefour snall er Sates,
insistedthat they be equal |y representedin one of the Huses of
t he Gommonweal th Parl i anent, the Senat e.

Under the Commonweal t h Constitution the i ndependent
gover ni ng powers of the six Sates are preserved (see sections
106-108), but the peopl e of the Sates agreedtothecreati onof an
over ar chi ng Commonweal t h Parl i ament whi ch woul d have
| egislativepovwersinanunber of designated, andlinited, fields
(see sections 51 and 52). | n cases where Conmonweal th
| egi sl ati on under these sections conflictedwthleg sl ati on passed
by a State Parlianent, section 109 provides that the
GCormonweal th | aw prevail .

Thi s i dea of federation neans that the Gormonweal th, or what
vweoftenlooselyrefer toasthe national or federal gover nnent,
isfar fromhaving conpl ete control over the Sates. Austraians
arevery faniliar wththe repeated cycl e of negotiati ons and
di sagreenent s between the Prine Mni ster and the Premiers of
thevarious Sates. Thefundanental principleoperatinghereis
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Democracy Down Under

that the Fremers represent Sates whi ch have a capacity to govern
t hensel ves i ndependent | y fromt he vi ews, and powers, of
Gonmonweal th pol i ti ci ans.

Federalism and Presbyterianism

Miny Australians are avare that our formof federalismis closely
nodel | ed on the ki nd of federal i smwhichwas to befoundinthe
Lhited Sates of Arerica. Both federations energed when
constituent Sates or col oni es agreed to be united under a
conmon constitution. However, Australians arel ess avare t hat
our federal systemof governnent at apolitical or civil level is
alsosinmlar to, and hasitsrootsin, the systemof church
gover nnent whi ch exi sts inthe Presbyterian and Ref or ned
Chur ches and now al so adopt ed by t he Uni ti ng Church of
Australia. Indeed, in 1901, the sane year when the Austral i an
col oni es federat ed t o f ormt he Gormonweal th of Australia, the
various Presbyterian Churches of the Sates agreedtouniteinto
the Presbyt eri an Ghurch of Australia (the PGy, afederal union
whi ch preserved their separateidentities (Bradshaw1984: 90;
Vérd 1989: 290) .

I't has been noticed by expertsinthefieldthat federal i smas a
systemof civil or national governnent bears a cl ose anal ogy t o
t he Presbyt eri an and Ref or ned schenes of chur ch gover nnent |, *
just as hierarchical or Episcopal forns of church gover nnent

correspond t o nonar chi cal nodel s of civil governnent (B azar
1988: 148-9; Bradshaw1984: 84). The Preshyterian formof church
gover nnent and federal systens of civil governnent endeavour
tostrikeacareful bal ance between unity and central i sed control

on one hand, and di versity and i ndependence on t he ot her.

LI will refer tothesegenerally as “Preshyterian’. It isnoticeabl ethat
the Lhi ting Church, a union of the Methodi st Churchw th el enent s of
the Presbyt eri an and Gongregati onal Churches, adopted a Presbyteri an
formof church gover nnent .
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The Federal system in the Church

The | eaders’ counci| (call ed a Session) of | ocal Presbyterian
chur ches appoi nt cormissi oners to constitute adistrict body
whi ch oversees the work of the churchesinthat district. Thisis
caledaPeshytery. Inturn, groups of Presbyteries canfederate
intoGeneral Assenbliesat aSatelevel, and S at e Assenbl i es
canfederateintoa Gneral Assenbly at anational level, asthe
Preshbyt eri an Churches of Australiadidin1901l. Theresult is
that thereis nosenseinwhichthe nentoers of the higher courts
are superior tothe neners of the l oner courts.

The great bul k of deci si on-naki ng, then, occurs at thel ower end
of the systemof graded courts. Basic and original decision-
naki ng i s therefore non-central i sed, and sone uni que functi ons
aredistributedto particul ar | evel s of church gover nnent .
Individual sinlocal congregations or Sessions or Presbyteries
often set the agenda for the Sate and Federal Assentl i es. |f
soneone, or group (say a Preshbytery) i s not happy wth a deci si on
at one |l evel they nay appeal upwards tothe Sate or Federal
Assenbl y.

By contrast, systens of hi erarchical governnent fundanental |y
envi sage that the hi ghest officialsdetermneoverall policy and
require | over-level functionariestoadninister those decisi ons.
The deci si on- naki ng nodel i s top-down, rather than bottom

up.

Infederal asystemof civil governnent, political authorityis
i deal |y bui I't upthrough successi vefederations of | ocal, provincid
and state governnents. Thisoccurredinthe Lhited Sates, were
| ocal governnent continuestoplay anextensiveroe. Util the
twentieth century, Anericanconstitutionaliststendedtoseethe
towns and | ocal governnentsinthislignt (Hazar 1988:113). The
first federati on anong the British col oni es i n Aneri ca was
est abl i shed by t he Fundanent al Grders of onnecti cut in 1639,
vhi chprovided for thefederationof coonia towsintoaca ony-
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Democracy Down Under

wi de formof government, while |l eaving the | ocal town
gover nnent s responsi bl e, as before, for nost | ocal natters (Lutz
1987). Utinately, by 1789 the S ates had t hensel ves f ederat ed
toformthe Lhited S ates of Anerica

This canbe contrastedtothe greater | evel of enforceabl e unity
and centralised control seeninbroad y epi scopal forns of church
government (eg, Roman Cat holic, Anglican and Eastern
Qthodox) and unitary forns of civil governnent (eg, the Lhited
Ki ngdom New Zeal and and France) .

Origins of federalism

Are these formal simlarities between federali smand
Presbyteri anismnerely a co-i nci dence? Wy shoul d
constitutional and political experts conpare the Presbyterian
systens of church gover nnent and t he federal systemof civil
governnent? The answer, it issubnitted, liesinthis: bothsystens
of governnent are based on si nil ar assunpti ons about hunan
nat ure and t he necessi ties of hunan organi sation. Andthese
assunptions, inthe historical originof bothsystens, seemto
have been based i nspecificteachingstobefoundinthe B bl e.

The etynol ogi cal derivationof theword federal gives us our first
clue. Qr Bgishvword ferera is derivedfromalati nvord Foeds,
whi ch neans pact or covenant ( G ord Gig// sh O ctionary, sv
“federal”; Davis 1978). Theterm/foedkral first canetobe usedin
apolitica sensetodescribethetreaty intowhichindependent
nati ons woul d enter inorder to agree to nai ntai n peace and
nitual self-defence. It vasatermof international |aw

The fornati on of covenants and treaties bet ween i ndependent
nations wthwhichtheterm/foedsswes original |y associatedi s
sinlar tothe actions of the Austral i an col oni es when t hey agreed
to forman indi ssol ubl e federal Gormonweal t h under the G own
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a theturnof thecentury. Andthisisa sosinlar tothe process
of uni on upon whi ch the Austral i an Presbyt eri an Chur ches
enbar ked at the sane ti ne.

The reformation of Christianity and federal
agreements

Asecond key tothe story hastodowththe Refornati on era
(16thcentury) out of whichfederal theory conti nuedto devel op.
Ref orned (Presbyterian) theol ogiansinl ater decades so strongly
focussed onthe doctrine of the covenart that their systemof bel i ef
cane t o be known as covenant or federal theol ogy. Essential to
this systemof federal theo ogy vas the biblical teachingthat God
deal s wth us through H's covenant, through whi ch He graci ousl y
of fers us sal vati on and provi des us wth | aws under whi ch we
canlive, inunity and harnony. Accordingtothisview covenant
isafoundation, not only for our relationshipwth Gxd, but for
our rel ationshi ps wth one another. Weninthe Qd Test anent
thetwd vetribes of Isragl enteredintocovenant (&'r7f) wth G,
they al so enteredinto covenant wth one another, and forned a
confederati onconsistingaof their twe vetribes (H azar 1995 227 f).
Li kew se, accordi ngto covenant or federal theol ogy, when
Chri stians under the New Test anent enter i nto covenant w th
God through Christ, we enter into covenant w th one anot her
and, wth Crist as our Head, we together formthe Church. In
thi s way, covenant provides a structure for the tenporal
organi sation of the Church, based onaprofessionof faithand a
lifed pay(Gvinll:vii:12 [11:xii:5).

It foll ovs that under federal thed ogy, covenant isthe basis upon
vhi ch bi nding rel ati onshi ps are forned, bothin Church andin
Sate. Qvenant theol ogy provided Reforned thinkers wth a
vor | d vi ewwhi ch spoke t o bot h Church and S ate (Wi r 1990: 7).
Wer e t he Ref or ned br anch of the Refornation bore fruit,
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Democracy Down Under

presbyterial forns of church governnent general | y devel oped.
Ref or mati on church | eader s and t heol ogi ans, such as Andrew
Melville and George G Il espi e, formul ated and def ended
federalism Melville' s visionwas of a Church gover ned “by
representativeeldersrulinginaseries of graded courts, from
I ocal church sessionto regional synodto national general
assentl y, wth powers of review control and jurisdictional
appeal " (Kel |y 1992: 65). The sane graded courts appeared i n
The Formor Ghur ch- Gover nert conf i rned by t he Viést mi nst er
Assenbl y i n 1645.

Ghargedwththis viewof theworld, thoseinfluenced by federal
or covenant theol ogy startedto fornul ate theories of federal
governnent, bothfor the Sate and for the Church. The resul t
was | i ke t he Hebrew syst emunder the A d Test anent, whi ch
was inthe viewof onewiter—

essenti al |y a systemof sel f-governnent. It was the
gover nnent of indivi dual independence, nuni ci pal

i ndependence, and st at e i ndependence, —subj ect only
to so nuch of central control, as was necessary to
constituetruenationaity, adtoprovidefor thegenerd

defence and wel fare. Central i sati on was emnently
foreigntoitsspirit. Theloca governnents | comout

under the Mbsai ¢ constitution; the central gover nnent

i s proportional |y overshadowed. Herein the Hebrew
constitution renarkably resenbl es our own [t he
@nstitutionof the Lhited Sates], and as renarkabl y
differsfromother ancient polities. (Wnes 1980: 242).

(onsi derat i ons such as t hese have | ead Prof essor Dani el H azar,
a | eadi ng Jew sh schol ar of biblica andfederal governnent, to
the opinionthat “the covenants of the B bl e are the foundi ng
covenants of Vésterncivilization” (1995:1).
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Covenantal political theory

Wt hinthe sane Refornation era, alarge nunber of i nportant
theol ogi ans, constitutional historians and pubdlicists formil ated
wdelyinfluential theories of constitutional |awwhichwere
covenantal and federal inorientation. Arngthemwere a
nuniber of eminent Gal vini sts, incl udi ng Theodor e Beza, John
Knox, Juni us Brutus (pen-nane, probably, of Philippe Dupl essi s-
Mor nay), Geor ge Buchanan, Francoi s Hotman, Samuel
Rut her f ord and Johannes Al t husi us (Kel |y 1992, MQy & Baker
1991, H azar 1996). Roman Cathol i cs al so joinedin these
argunents (eg, Juan de Mari ana and Franci sco Suarez), and
secu arisedversions | ater appearedinthe socia contract theories
of Locke, Hune, Hobbes and Rousseau.

Those who pronul gat ed and act ed on t hese t heori es deepl y
i nfluenced the constitutional devel opnent of nany nations,
particul arly those nost touched by the Refornati on, such as
Sntzerland, Grnany, Hlland, Sotland, England and, later, the
Lhited Sates. The Eiropean countries al ready had an ori entati on
tofederalismrootedinthe nedi eval use of oaths and covenant s
as the bindi ng forces of society. Refornedtheol ogy servedto
strengthenand extendthis orientation. The theory of federalism
took deep root in Anerican soil, and the Aneri can nodel of
federal i smhas si nce enci rcl ed t he gl obe.

The | eadi ng concern of these constitutional theories|lay wth
resistancetoroyal tyranny. Wat the theories hel d i n conmon
was that when a ki ng (representing the nati onal gover nnent)
over stepped hi s constitutional bounds, it lay wththe |l ower
nagi strates (parlianentarians), representingthe constituent
el enents of thenation, toresist theking, wthforceif necessary.
Glvinhad deniedaprivateright of resistance, but affirnedthe
rol e of “magi strates of the people” toresist “the fierce
l'i centiousness of kings”, sincethey have been “appoi nt ed
protectors” of “the peopl € s freedom... by God' s ordi nance”
(Avinlll:xx:31). Thelower nagistrates vwere as equal |y mini sters

Japun umoq Aoe Jooweq
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Democracy Down Under

of Qd as the hi gher nagi strates (such as the king). The basic
prenise was that soci ety was f ounded on covenant s bet ween t he
constituent el enents (provinces, |ocal governnent units andthe
like). As aresult, whenthe terns of those covenants were
breached, the constituent provi nces coul d, under the | awf ul
leadershipof their duly constituted nagi strates, e ect tod ssdve
the federati on and return to conpl et e sel f - gover nance and
i ndependence (see eg Brutus 1989 31-2; Ritherford 1982 33ff, 88ff,
Hf).

Gvenant thinkingwas carriedto Anericaby the settlers of New
Engl and, often known as the NewEngl and Puritans. These
devout cal vini stic Christians were so steeped i n covenant
thinking, that accordingtoPerry Mller, aleadi ng historian of
thisera, “covenant was the narrowof Ruritandivinity” (Mller
1937). Qe Ruritans wotein 1624:

& ar e by nat ure covenant creat ures, bound t oget her
by covenant s i nnuner abl e and t oget her bound by
covenant to our God. Suchis our hurman conditi on.
Sichisthisearthlylife. Suchis Qd s good creati on.
Best bethetiesthat bindus. (QutedinWitte 1987:579).
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Federalism and the
formation of the Australian
Constitution

Nicholas Aroney (lecturer in Constitutional Law)

By nost accounts Bryce' s 7he Ameri can Conmonveal t hwas t he
nost i nfluential book read by the franers of the Australian
onstitution (La Nauze 1972; 18-19). They consci ousl y chose to
nodel the Australian Gnstitution, especiallyitsfedera aspects,
onthe UB@nstitution, wich, accordingto Bryce, was heavily
infusedwth Puritanism Thefirst and nost i nportant draft of
the Austral i an Gonstitution, was produced by Andrewlinglis
Qarkin1891, andfol | oned the Aneri can nodel very closely, in
conformtywthQark’sadmrationfor the sQnstitution. The
general structure and speci fi ¢ formof federal i smadopt ed by t hat
draft continuedintothefina versionwiichcaneintoforcein
1901

Inthefornation of the Australian Gnstitution, the argunents
for nai ntai ni ng theindependence of the Sates were consistently
and el oquent |y put by | eadi ng federalists suchas Qark, Sr
Sanuel Giffithand Sr Rchard Baker. Accordingto Baker, the
covenanti ng or conpacti ng t hene was definitive: for federation
isessentiallya*“conpact nade between the constituent states”
(Sydney 1891: 111). He al so warned that Engl i sh responsi bl e
gover nnent, though denocratic, tends to central i se power,
vher eas federal i smdi versifies power (Sydney 1891: 439-40) .
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Democracy Down Under

hthelatter aspect, John Al exander Gockbur n was concer ned
wththe aut onony of the colonies, wththeir i ndependent ability
tonanage their ownaffairs. Federation, he sai d, woul d secure
aut onony by “saf eguar di ng us agai nst al | possi bl e aggressi on”.
Gockbur n want ed t 0 see saf eguar ds agai nst “t hese powers [ of
| ocal sel f-governnent] bei ng undul y encr oached upon by t he
federal or central authority” —agai nst that “vortex that
continual |y tends to draweverythingtothe centre, andtoi ncrease
the centralizi ng povers”. Thus:

| ocal governnent, sel f governnent, and gover nnent by
the peopl e are anal ogous terns. ... centralizationis
opposedto al | three, and there can be no gover nnent
by the peopleif the Gvernnent isfar distant fromthe
peopl e. (Gnventi on Debat es, Adel ai de, 1897: 338-9)

Mshesaidlater:

G course najorities nust rule, for therewoul dbe no
possi bl e good gover nnent wthout naj oritiesruling, but
| donot thinkthenajorityinSouth Australiashoul d be
governed by the ngjority inMctoria, or i n NewSout h
Vel es. (Gonvention Debat es, Adel ai de, 1897: 340)

Thus f ederal i smwas seen as a bul wark agai nst central i sed
tyranny. John Hannah Gordon thought that the “genius ... of
South Australian politics, has beenlocal governnent,” towhich
he contrast ed “a huge systemof centralisation.” (Gnvention
Debat es, Adel ai de, 1897:318). Likew se, Gockburn cited one
Ganadianwiter tothe effect that “Saterights and provi nci al
rights are the strongest bul warks agai nst despotism Ina
Federation, diversityis freedom uniformty is bondage.”
(Gnvent i on Debat es, Adel ai de, 1897: 339).

e of the nost controversial aspects of the Australian

Qonstitution concerned the powers and conposition of the
Senate. Accordingtothe frangers, the Senate was unequi vocal |y
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intendedtobea“Sates’ Huse”, ahouseinwhichtheinterests
and voi ces of the peopl e organi sed as Sates woul dbe heard at a
GCormonweal th | evel . However, sone of the franers t hought
that the Senate, being part of the Gormonweal th Parli anent,
ought to be norerepresentati ve of the Austral i an peopl e as whal g,
rat her than representative of the peopl e organi sedintheir
respective Saes.

Li kew se i n our day t he conposi tion of the Senat e has been t he
subj ect of criticism It has oftenbeenpointedout that Senators,
thoughfornal |y representingtheinterests of particul ar Sates,
actual ly votealong party lines. Wththesefactsinview sone
conment at or s have suggest ed t hat t he Senat e shoul d be ref or ned
soas tobe nore denocratic andtorepresent their states or even
the peopl e of Australiaas awhadl e.

Presbyterian lessons for Australian federalism

If federalismthenis seento be both an anci ent and wel | -
devel oped f ormof governnent, are there any poi nts at whi ch
Australian federal i smcan be i nproved? G venthe Preshyterian
and Reforned i nfl uences on the early devel opnent of federal i sm
can they provi de any assi stance tothe probl ens of federal i smin
Austral i atoday?

\ertical fisca inal ance

It issubmttedthat thereareanunber of areasinwhichthisis
thecase. Frst of al, itisanoft-citedfact that the Australian
federal systemsuffers froma chroni c case of vertical fiscal
i nbal ance. Wat this means is that the Commonweal t h
domnatesthe Sateswhenit cones tothe call ecti on and spendi ng
of government revenue. On one hand, this inbal ance
relingui shes the S ates fromany substantial and direct
responsi bility for fiscal palicy, sincethey continuetospendnare

Japun umoq Aoe Jooweq
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than they earn. On the other hand, this enabl es the
Gmmonveal thtodictate policy tothe Sates in areas whi ch do
not fall wthinits specific heads of poner under sections 51 and
52 of the Gonstitution. Avery recent decisionof the Hgh Gurt
has further weakened t he t ax base of the S at es by deci di ng t hat
their taxes ontobacco and by i nplicational cohol and petrol are
largel y unconstitutional. The i ssue has t her ef ore becone a very
current one.

Lhder the Presbyt eri an and Ref or ned (and nany ot her church)
systens of governnment, the prinary col | ection and spendi ng of
revenue occurs at the level of thelocal congregation. Qnly
relativelylimted remttances are nadetothe central organs of
the church. Theseremttances gofar i nneetingthe specia needs
of particul ar congregations in need and to support speci al
charitabl eworks. But thelinitedanount of remttances neans
that the bul k of the noney i s spent by peopleat theloca |evel,
wher e human needs are i nti mat el y known and t hose who spend
t he noney can be wat ched caref ul | y by t hose whose noney i s

bei ng spent .

Thi s of course suggests aquiteradi ca reformtotheway i nwhich
gover nnent revenues are recovered and spent inAustralia. A
thevery | east, however, it suggests that the effective nonopol y
t he Cormonweal t h enj oys over tax needs to be redressed, as
nany comment at or s have i n fact reconmmended.

Tr ue Denocr acy

The second probl emt hat can be addr essed concerns one of t he
nost conmon ni sunder st andi ngs of our syst emof gover nnent .
It isgenerally assuned that oursis a“denocratic” systemof
governnent. Nowinaparticu ar sensethisistrue freed ections
are and shoul d be fundanental to our systemof civil gover nnent,
asthey areinPeshyterianism But inananother sense, thisis
not sotrue. Insinpleterns, one “denocratic nodel ” woul d be
asfdlove:
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PEOPLE

COMMONWEALTH GOVERNMENT

v

STATE GOVERNMENTS

v

LOCAL GOVERNMENTS

v

I NDI VI DUALS

Thisnodel iscertainlydenacratic, but itisasotataitarian in
the sense that the peopl e as a who/ e are seen as sover ei gn over
t he Cormpnweal t h Gover nnent, and t he Commonweal t h
Gvernnent i s soverei gnover the Sates, and soon. Prof essor
H azar has cal | ed t hi s “Jacobi n denocracy”, the vi ew of
denocr acy whi ch tri unphed i n t he French Revol ution (B azar
1988: 34). Uhder Jacobi n denocracy thereis noreal mof rel ative
aut onony or “sphere soverei gnty”, whether for local or state
governnents, or for thevarious nortcivil institutions of soci ety,
such as fanlies or churches (see Kuyper 1983). It tends to adopt
anmanagerial nodel of society, under whichdistant, centralised
gover nnent s suppose that they are abl e to recogni se, di agnose
and treat social problens (problens that are nost often better
understood, andresol ved, at aloca level, andinanonpaitical
nanner. Roscoe Pound put it well:

..t he experi ence of Engli sh-speaki ng peopl es has
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shownthat | ocal matters are best dealt wthinthe
localityinstead of by postu ated ex off/ciosupernen at a
di stance. (1942 21)

By contrast, Jacobi n denocracy sees the central governnent as
setting the policy agenda for | ocal governnents. Now i ndeed,
under the Australian Gnstitution, asit has beeninterpreted si nce
about 1920, t he Commonweal t h has been i ncreasingly abl e to
domnatepaicy fornation. G course, the Satesdoretainal evel
of autonony, but fundamental policy-naking occurs at a
centralisedl evel : | ocal governnent has very littlesay, the Sates
have a si gni fi cant say, but the Gormonweal t h t ends t o doninat e.
Anore thoroughl y federal perspective woul d see f undanent al
deci si on-naki ng based i n | ocal governi ng conmuni ti es. H azar
definesit asfdl ons:

Federal denmcracy i s based onthe prenise that civil
soci ety i s composed of nany di fferent groups and hence
nust be organi sed around nul ti pl e centres of power,
each ableto preserveitsowintegrity evenasit
functions wthinacommon political natrix. (1988:7)

The Presbyt eri an and Ref or ned syst ens poi nt the way for reform
here, inthat they are t hensel ves conposed of amil tiplicity of

| evel s of governnent whi ch are seenas part of the overal | federa

system congregation, session (I ocal | eadership), presbytery
(district | eadership), state assently and nati onal assentl y; and
t he syst emof representati on fromeach sector ensures that the
| ocal “governnents” contribute to decisions of the broader
assentl i es of t he church.

Wi | e we recogni se |l ocal, state and federal |evel s of civil
governnent,, our federal political systemdoes not recogni sethe
aut onony of | ocal governnent as fully i ndependent of state or
federal governnent control. Akey casein 1919 hel d that | ocal
nuni ci pal corporations do not enjoy i munity fromfederal
cotrd inrespect of their responsibility for the provisi onof | oca
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roads andstreet lighting. lronicaly, inthat casetheargunent in
favour of | ocal governnent i mmunity fromthe Cormonweal t h
was prenised on t he subordi nati on of | ocal governnment tothe
Sates. Thus, as was further heldin 1947, | ocal gover nnent
i muni ty fromCGommonweal th | egi sl ation, whereit exists, is
nerely an outworki ng of Sate i munity fromCommonweal t h
legislation. ThusfederadisminAustraiaisgeneralylintedto
t he Commonweal t h and St at e gover nments.  The | eadi ng
j udgnent inthe 1919 deci si onreasoned that | ocal governnent is
subj ect to Cormonweal t h power because | ocal governnent is
| argel y i ndependent of the Sate governnents. It is submtted
that anore full y-orbed federal systemwoul d recogni se t he
i ndependence, and therefore i nmunity of | ocal governnent, and
allowit toassert greater responsi bility and aut onony.

Inthe Lhited Sates | ocal governnent continues to play a
relativelyvita raeininportant areas of pubic palicy, suchas
education. Wththeincreasi ngrecognitioninour day that | ocal
probl ens need to be sol ved | ocal | y and that central i sed and
renot e gover nnent s are of t en unabl e t o understand, | et al one
sol ve, | ocal problens, it nay bethat agreater rolefor | ocal
gover nnent i s one of the vways forvard for Australianfedera i sm

Local power and responsibility

Athirdandrel ated reformto our federal systemaddresses
probl ens whi ch derive fromthe basi ¢ fact that our political
representatives are renot e fromt he peopl e whomt hey represent .
Sxchisthesenseof aienationthat we habitual |y refer to neners
of parlianent as pditicians, rather thanas representatives. This
islargely due tothe renoteness of the federal and state
governnents. Very fewvoters have ever net their
representatives; fever still have any first-hand knowedge of thei r
character andabilities. Mst of theinfornationabout cand dates
i s relayed through the mass nedia, andthat informationis
distortedthrougheditoria andreportingbi ases and necessarily
partisanpress rel eases. It takes agreat deal of noney to nount
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an ef fecti ve canpai gn, so the sourci ng of funds provi des anpl e
prospect for corruption. In 1992, the federal governnent
recogni sed thi s, and sought to noderate the potential for
corruption by prohibiting paidpolitica broadcast adverti si ng
and nandating free political advertisingfor the established
playersinthepditica process. Inturn, the Hgh Gurt vas asked
tointervene, and found t he prohibition unconstitutional by
“di scerning” wthinthe Gonmonweal th Gnstitutionaninplied
guar ant ee of freedomof political communication (even though
thefraners of the Gnstitutionquite explicitly decided mor to
i ncl ude a “free speech” clause inthe Gonstitution (see A oney

19%5).

It issuggestedthat this courseof events derivesinpart fromthe
fact that | ocal governnent is not our basic formof governnent.
The | ocus of power and t he focus of attentionis onthe nore
central i sed organs of governnent (state and especia ly federa );
politicians are di stant fromthe popul ace; and voters are
confront ed by nass conmuni cat i ons whi ch tend to concentrat e
oninmage and styl e, rather than content and character. In
respondingtothe corruptinginfluenceinherent inthis system
by restrictingpalitical broadcasti ngtothe establ i shed parti es,
t he gover nnent consol i datedthe central i sati onof power. Inturn,
the H gh Gourt overturned the | egi sl ati onin a nmanner whi ch
ironicallyservedtoconsoidateits ow central i sed pover as the
suprene interpreter of the Gnstitution.

By contrast, Presbyterian church governnent centres onthe |l ocal
presbytery and congregation. As the Hrst and Second Books of
D sci pl i ne enphasi sed (eg A rst Book | Vi 4; X Second Book X |: 9
10), ministers and el ders (I ay church | eaders) shoul d be “freel y
el ect ed” by peopl e who have an i nti nat e know edge of their
character andabilities. Ohthewhol e one cannot risetooffices
of wder and greater power inthe churchw thout having first
runthe gauntl et of achievingaloca reputationfor integrity and
conpetence. | n due course, votingin state and nati onal
assenbl i es i s accordi ng t o consci ence, and not (intheory)
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accordingtopartylines or accordingtothedictates of their

respective Sessions. |f our civil systemof governnent wereto
bereformedinthedirectionof greater | ocal power and aut onony,

one night expect agreater |evel of accountability onthe part of

our e ectedrepresentatives. Notady, thefraners of the Austra i an
Constitution often insisted that while the House of

Represent at i ves woul d be the national or popul ark house, it

shoul d al so be under st ood as t he house i n whi ch t he peopl e
organi sedinlocal el ectorates chose representatives whi ch were
known to them There were oft repeat ed concerns that civil

gover nnent be kept ¢l ose to the peopl e and t hat t he syst emof

represent ati on guard agai nst favouring politicians having t he
advant ages of anational or state-wdereputation, areputation
possi bl y based nor e on el oquence than on character. The system
of local electorates thus hel ps; but because el ectiontonational

oficeisnat arganicalylinkedtodectiontoloca ofice thesense
i n whi ch Mentber s of the House represent their el ectorates has
been di | ut ed.

But how coul d we achi eve such a fundanent al change i n our
preconcept i ons of governnent? If | ocal governnent isto be
revitalised, it nust cone through a genui ne resurgence of
coomunity. It isherethat |ocal churches of all denoninations
can contribute inthe nost fundanental way: by worki ng
seriously towards the re-integration of our nei ghbour hoods.
Federal i smgrewout of a Christian commitnent to covenant and
local conmunity. |nthe early NewEngl and col oni es of Anerica,
church covenant s and chur ch conmuni ty were the | i fe-bl ood of
the civil covenants whi ch soon energed. Federal i smgrewout
of thisorientation; andif federalismistoberenened, it wil
i nvol ve arecovery of this sane outl ook.

Conclusion

Wien Al exander Gockburn stated that “l ocal governnent, self
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gover nnent, and gover nnent by t he peopl e ar e anal ogous t er ns”
and that “t here can be no governnent by the peopleif the
Gvernnent is far distant fromthe peopl €', he neant that Sate
gover nnent was | ocal governnent, and preferabl eto a di stant
national governnent. But hesaidthisawhol e century ago. Mich
has changed sincethen. Are his views dated? Q, rather, have
events made his comments even nore tinely? Cne thing
certainly has changed, andthat is Australia s popul ation. Wen
Cockburn spoke, South Australia had a popul ati on of
appr oxi nat el y 350, 000, and the Austral i an popul ati on was
around 3, 700, 000. Today, wth a popul ati on of al nost 1, 500, 000,
t he governnent i n Sout h Austral i a nowappr oaches t he si ze of
the (forthconming) national governnent of Gockburn's day. Wth
thisgronthinpopul ation, and anticipatingfurther gronthinto
thethirdmllenium it issubmttedthat the need for nore | ocal
gover nnent has onl y i ncr eased.

\é have argued that it i s nocoinci dence that federal i smhas been
conpared to the Presbyt eri an f ormof church governnent. Both
systens of governnent arerootedin sinilar conceptions of the
soci al nature of humans and t he necessities of human
organisation. This federal visionwasinplenentedinthe Lhited
Satesandtransported, inpart, toAustralia. The Austral i an
systemdraws, in part, fromthe parlianentary formof
governnent we i nherited fromthe Parlianent at Vést minster.
The Lhited K ngdom of course, isclassifiedasaunitary, not
federal, systemof governnent, andthis aligns confiortably wth
t he Bpi scopal i an pol ity of the Anglican Church. Through t he
seventeenth century, it was wel | recogni sedthat the fate of the
B shops and the fat e of the Monarchy were one. The syst emof
r esponsi bl e gover nnent, whi ch we have i nherited fromt he
Lhi t ed Ki ngdomhas | i kewi se a centralisingtendency. Inthe
OGonstituti onal Gnventi on Debat es of the 1890s, federal i smand
responsi bl e gover nnent fought out an uneasy truce, theterns
of whi ch continueto causedifficultiesfor our constitutional
system
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Lessons fromthe | ong hi story of constitutional thinking of the
Preshyterian Gurch point thevay forvardinrel ationtotaxati on
reform clarifyingthe nature of denocracy and federal i sm and
ret urni ng power and responsi bilitytolocal conmunities for a
truyintegrated, rel evant and dynanmic Australiaof the twenty
first catuy.
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Origins of the Australian
System of Law

Rev. Dr. (law) David Mitchell

It is very important for Australians to understand the conflict of views
that exists in relation to theories of law and government. The United
Nations Organisation is becoming the measure of right and wrong in
Australiain place of the historic principles of the common law.

There are two contrary perspectives on the function of government.
The oneisthat the government of anation must represent the peopl e of
the nation rather than God. The other is that the government is the
representative of God for administering godlinessfor the benefit of the
people (see Romans 13;1-7). From this flow the conflicting ideas that
law is the measure of right and wrong established by the government
(or the people) on the one hand, or, on the other hand, that it is the
measure of right and wrong established by God and revealed in the
Bible.

What is Law and from where does it come?

Put simply, law is the measure of right and wrong in society. A basic
distinction between the philosophy of humanism and the phil osophy of
Christianity exists in this area. A humanist will say that whether
something is right or wrong is the product of human thinking. A
Christian will say that something isright or wrong irrespective of what
any number of people might say or think. There are essentially four
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possible sources from which to choose:

a. Revelational

For a Christian, or a nation with Christian principles of government,
the Bible is the infallible guide to God’'s measure of right and wrong
and will be applied as far as possible to every circumstance.

For a humanist, however, or a nation with humanist principles of
government there are three possible measures of right and wrong. Of
course, there can be an overlapping of these three measures without
clear lines dividing them, but it is helpful to understand what the
humanist measures are:

b. Totalitarian

The government sets the measure of right and wrong. The government
issupreme. The government knows “best”. The opinions of the people
or the statements in the Bible might be taken into account but the
government decides. Even in a home situation the husband (or the
wife) might exerciseatotalitarian regime, or take occasional totalitarian
decisions. Who hasnot heard: “Why must I, Mummy?’ “Because | say
s0, Johnny!”? In other words, “| am the government and | know best.”
Of course, it might very well be true,and probably is, that Mummy
does know best but the answer and the attitude is totalitarian. In a
national situation even governments that have been elected by popular
vote can be thoroughly or occasionally totalitarian.

c. Anarchy

There is no standard measure of right and wrong. Every individual
makes his (or her) own decisions on every occasion. Everyone does
what isright in hisown eyes. Thereis complete freedom for everyone
todo or say what helikes. Therearenolaws or rules because rules and
lawsarethe antithesisof freedom; rulesand lawsinhibit the devel opment
of individual personality and necessarily make anindividual subservient
to the ideas of others. Almost everyone could identify one or more
homesthat run on the basis of anarchy, wherethe children do exactly as
they please. Inthenational sphereit iseasy toidentify aspectsof anarchy,
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for example, homosexual practices were onceillegal. Now everyone
isallowed and, indeed, encouraged to do what isright in his own eyes.

d. Majority Rule

The people decide every issue. The government does not “know best”
but must listen to the “voice of the people”’. Decisions of the majority
of the people are binding on the whole of society. Individuals and
minorities must abide by and implement decisions of the majority no
matter how prejudicial those decisions might be to the minority or to
theindividual. No one may do what isright in his own eyes but only
what isright inthe eyes of “society”. Who hasn’t heard aparent telling
achild: “You mustn't do that! Peoplewon’t likeyou if you do.” Indeed,
some familiesrun on the basisthat all domestic decisionsare put to the
vote and the majority always has its way.

Aspectsof “majority rule” can beidentified in the history of government.
Some of the city states of ancient Greece ran on the basis that all the
people met to discuss and vote on all affairs of state and the majority
decision became the law. “People’ did not include women, slaves,
hired workers, young people (perhaps even those under 40 years of age
were excluded in some States), residents of “ethnic” origin or descent,
and so on.

Even today, in many “democratic” countries signs of majority rule can
be seen on election day when a mgjority of the people decide who will
make their laws (i.e. establish the measure of right and wrong for the
nation) for the ensuing number of years, and when public outcry causes
the government of the day to take or desist from particular action.
Indeed, in some countries there is specific provision for a referendum
or majority vote in particular circumstances.

Most readers will be familiar with the “majority rule” decisions at the
foot of Mount Sinai that resulted in the making and worship of agolden
calf, and in Pilate’s judgment hall that resulted in the crucifixion of our
Lord and Saviour.
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Australia’s historic heritage

The principles of government and law in every country intheworld are
based on one or other of these four principles, one Christian and three
humanisticinorigin. In most there is an amalgam, with some aspects
of each of the three humanist principles being discernible. Where one
or other of the three humanist principles dominates (usually the
totalitarian principle) the country should not be called a “Christian
nation”. It is countries where government and law are based on the
Bible that can properly be called “Christian nations’. The question
then arises: isAustralia a Christian country?

Historically, the power of government in England rested in the king.
Theking wasregarded as God'srepresentative for the purpose of ruling
thenation. Hewas not unfettered in thisresponsibility but wasrequired
to govern lawfully, justly and mercifully, to maintain God’s law and to
regard the Bible as the rule for the whole of life and government.
Interestingly, these very requirements continue to the present day and
were incorporated in the promises required of Her Majesty, Queen
Elizabeth 11 as part of her coronation ceremony.

Inadditiontotheking, inthe historical structuretherewasaParliament
for the purpose of advising the king but he did not have to act on this
advice if he believed the advice was contrary to his responsibilities.
The idea was that the king was subject to “the law” rather than to
parliament. The parliament, too, was subject to “the law” and was
expected to tender advice on the basis of the Bible being therulefor the
whole of life and government. Christianity was part and parcel of the
common law of England.

When the colonists came to Australiain 1788 they brought with them
thelaw of England asit then stood. By 1828, with the enactment of the
Australian Courts Act on 25th July 1828, the Governors of the several
colonies (and subsequently the States), as the representatives of the
king, were advised by their parliaments and exercised authority under
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God on the same basis as the king historically did in England. The
Australian courts of law, too, had responsibility to resolve disputes and
administer justice on the same basis. Appealslay from those courts to
the Privy Council which, after 25 July 1858, sat as an Australian court
when hearing Australian cases.

The correctness of the above assessment of the Christian and biblical
character of the law established in the various Australian colonies is
supported by the judgment of Mr. Justice Hargrave in 1874 in the case
of ex parte Thackeray (1874 13 S.C.R. (N.SW.) 1 at p. 61). He said:
“We, the colonists of New South Wales, ‘bring out with us’ (to adopt
thewords of Blackstone), thisfirst great common law maxim distinctly
handed down by Coke and Blackstone and every other English Judge
long before any of our colonieswerein legal existence or even thought
of, that * Christianity is part and parcel of our general laws'; and that all
the revealed or divine law, so far as enacted by the Holy Scriptures to
be of universal obligation, is part of our colonia law — as clearly
explained by Blackstone Vol. | pp. 42-3; and Vol. IV pp. 43 60.” This
statement continuesasajudicialy unchallenged precedent to the present
day. Itisnot surprising that it is unchallenged sinceit presentsthetrue
basis of Australian common law.

It is often said that the Christian and scriptural basis of law was
terminated in England by the House of Lordsin the case of Bowman v.
Secular Society in 1917 (1917 A.C. 406). A careful reading of that
case, however reveals that it held only that an “offense” against
Christianity was no longer necessarily cognisable in the courts.
Certainly, no change to the historic Christian basis of law has been
formally recognised by the courtsin Australia. Indeed, the Supreme
Court of Victoria adopted with apparent approval a statement that
Australiais“predominantly a Christian country” (Noontit v. Auty 1992
1V.R. 365).

The Christian theory of government and law inAustraliadid not change
with the agreement of the colonies to establish a federal parliament.
Unlike France or the USA, the Constitution of the Commonwealth of
Australiadid not establish anew principle of government or purport to
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bethe“fountain head” of law or to establish or guaranteecitizens' rights.
Indeed, the use of the term “Constitution” to describe the agreement
can be somewhat misleading. Rather than being a Constitution in the
same sense asthe Constitutions of some other countries, it hasthe nature
of atreaty among six Colonies, entered into with the approval of the
colonial power (Britain).

The Federa Commonwealth of Australia came into existence on Ist
January 1901 asaresult of the Commonwealth of Australia Constitution
Act to which roya assent was given on 9th July 1900. The historic
basisof government and law applicablein theformer colonies continued
in the States and the newly formed Commonwealth.

Itisworthy of notethat the preambleto the Commonwealth of Australia

Constitution Act begins:
Whereas the people of New South Wales, Victoria, South
Australia, Queensland, and Tasmania, humbly relying on the
blessing of Almighty God, have agreed to unite in one
indissoluble Federal Commonwealth under the Crown of the
United Kingdom of Great Britain and Ireland, and under the
Constitution hereby established....

Theimportant point isthat reliance on God was clearly expressed. Quick
and Garran in their authoritative book on the Constitution recognise
that “this appeal to the Deity was inserted in the Constitution at the
suggestion of most of the Colonial Legislative Chambers, and in
response to numerous and largely signed petitions received from the
people of every colony represented in the Federal Convention” that
prepared thetext for theAct. Although modern revisionists might give
other interpretations, the fact is that the framers of the Constitution
recognised that the only measure for right and wrong within the
Commonwealth of Australia was to be God's measure.
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Australia today

A.V. Dicey, writing last century, used the expression “sovereignty of
parliament”. By it he meant that Parliament was supreme and could
make any laws it chose without restriction. This, of course, did not
accord with the principle that parliament could only make laws in
accordance with the “constitution”. This was an expression of the
totalitarian idea that the government decides the measure of right and
wrong and the Bible, while its teachings could be considered, was not
the unchanging and binding law of the land.

Asfar asAustraliais concerned, Dicey’s statement of the sovereignty
of parliament was judicially approved for the first time in 1983. Of
course, Dicey’s principle had been taught inlaw schoolsfor many years
before that, and the teaching of the supremacy of the Bible had fallen
into disuse long ago. It is not surprising, therefore, to find a judge
adopting Dicey’s humanist approach. What is surprising isthat judges,
having been taught humanist theories of law as students, have not been
more outspoken in those theories when giving judgments.

The theory in Australia is that the Governor General, the parliament
(both Federal and State), the courts and the administration are all subject
to God and the Consgtitution and are bound by the Bible and by the
exact words of the Constitution. |sthistheory also the practice?

Many administrators, parliamentarians, lawyersand judgeswould laugh
at theideathat al legidation contrary to the Bibleisinvalid. Indeed,
some might laugh at theideathat parliamentarianswill be held to account
on the day of judgment for the legislation they have passed. Some
might even laugh at the idea there is going to be a day of judgment or
that thereisa God. Laugh they might, but the fact is that Australia’s
historic measure to distinguish right from wrong has not been formally
changed. Perhaps the historic positionisnot made clear in any current
text books; perhaps it has not been taught in schools for the last two
generations; perhapsit soundsinappropriate to mindsthat have not been
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directed towards eternal things; but the fact remains — legal theory
recognises the Bible as the measure provided by God for discerning
right and wrong and anything described as wrong by that measure is
“unconstitutional”.

With the attitudesreferred to in the preceding paragraph comesadegree
of uncertainty, adegree of insecurity and afeeling that soci ety, economy
and justiceisout of control or could easily elude the control of thosein
government. Writing in 1970, R. J. Rushdoony stated:
Man needs a source of certainty and an agency of control: if
he deniesthisfunction to God, hewill ascribeit to man and to
amanmade order. Thisorder will, like God, be man’s source
of salvation: it will be a saving order. The Charter of the
United Nations, in its Preambl e, begins by declaring that “We
the people of the United Nations determined to save . . . have
resolved to combine our efforts to accomplish these aims.”
The phrase “determined to save” is expressive of the high
religiousresol ution of the United Nations. The United Nations
is, by its own Charter, clearly a humanistic organisation,
dedicated to . . . “humanitarian principles’. We will either
fail to understand the UN or to cope with it unlesswe recognise
that it isreligiousin inspiration and a religious necessity for
humanism, or the religion of humanity. First, man needs an
agency of certainty in order to meet thisworld of change and
decay and give it meaning, and, second, man will make of
that agency a substitute god. (Politics of Guilt and Pity
(Fairfax, VA: Thoburn Press, 1970), p. 185.)

Conclusion

Australia, then, is a nation that has a Christian basis for government.
But, while Australiais an idand geographically, it is not isolated from
ideas abroad. Thus, powerful external influences bear down on our
historic legal and political system. Thefollowing chapter exploreshow
the United Nations has become an influence in the political and legal
processinAustralia.
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The Place of
United Nations Law
In Australian Law

Rev. Dr. (law) David Mitchell

After World War 11 the United Nations was established in the hope of
preventing another terrible war. The hub of the plan was the General
Assembly of the United Nations and the Security Council, with the
various UN Agencies effecting rehabilitation of the war-torn world, re-
establishment of displaced and distressed people and organisation of
international activitiessuch ashealth, trade, aviation and crime control.

Thereisaview that inequality is abasic cause of war and, in any case,
it should be abolished on a worldwide basis in the interests of social
justice and friendship. In the ultimate, this would mean that a worker
in China or India should enjoy exactly the same working, living and
social conditions as aworker in Australia or the USA. It follows that
the conditions and standard of living of peoplein thethird world would
need to be improved and in Australia and USA. the standard of living
and general conditions might need to be lowered. To achieve equality,
attention needs to be given to social, political and economic
circumstances.

In order to achieve economic, social and political equality and
conformity throughout the world, it would be necessary to establish a
universally applicable system of law. Thequestion, of coursg, is, ‘ What
system of law? If the historic Christian base of the common law
inherited by Australia were to be adopted, other legal systems would
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have to give way and not be recognised as equal. What needs to be
done, then, (it is thought) is for the General Assembly to develop a
scheme of law recognising “a spirit of understanding, tolerance,
friendship among peoples, peace and universal brotherhood, and in full
consciousness that the energies and talents of every person should be
devoted to the service of hisfellow men”. For aChristian, the problem
with this high sounding proposal is that “man” is determining the
measure of law, the measure of right and wrong. The scheme devel oped
by the United Nations becomes “therule of life and government”. The
chief purpose of mankind ceases to be to service of God and becomes
the service of mankind.

Stepstowardsauniversal law of equality for al people have been taken
by the United Nations General Assembly in a series of “instruments’
referred to as “ human rights conventions’ (or treaties).

Historically, treaties were made for the purpose of establishing binding
rules for the relationship of nations with one another, such as a peace
agreement after awar or atrade or defence agreement or the delineation
of international borders. The idea of treaties to establish standardised
laws in many or all countries was first introduced through the
International Labour Organisation before World War I1. Since World
War 11, however, international treaty machinery has been widely used
to lay down standards to be applied throughout the world. Consistent
with the principles referred to above, such treaties are for the purpose
of ensuring fundamental human rights, the dignity and worth of the
human person, and the equal rights of men and women and of nations
large and small. They are intended to supersede or replace any
inconsistent laws, rulesor standards previously existing in every country
so that lawsthroughout theworld will beidentical, or at |east consistent,
and will no longer vary in accordance with differing history, religions,
cultures, traditions or practices. Whileany or al such treaties might be
formulated with the highest and best motives, their syncretic nature is
likely to cause concern among people committed to historic or religious
valuesif any particular value is challenged or changed.

A “humanrightstreaty” prepared by the General Assembly of the United

page 40




Nations does not automatically replace or supersede any Australian law.
It does not do so unless and until it isincorporated into, or itsterms are
reflected in, an actual law made in Australia. Incorporation can occur
in any of several different ways.

United Nations laws made Australian

In 1986, with the agreement of all members of the Federal Parliament,
alaw was passed empowering the Commonwealth Attorney General to
declare by notice in the Commonwealth of Australia Gazette that any
particular “international human rightsinstrument” is part of Australian
law for the purpose of the Human Rights and Equal Opportunity
Commission Act. This procedure requires the declaration of the
Attorney-General and the “instrument” to be tabled in both Houses of
Federal Parliament within fifteen sitting days after the declaration
appears in the Gazette. The “instrument” becomes applicable in
Australiawhen it appears in the Gazette but ceases to be applicable if
not tabled within those fifteen days. If it istabled within fifteen days,
any member of the House of Representatives and any Senator may,
within a further fifteen days, give notice of motion to “disalow” the
instrument. |f such noticeis given and the matter is not disposed of by
the relevant House within fifteen days after the giving of such notice,
the “instrument” then ceases to be part of Australia’sinternal law. The
Convention on the Rights of the Child and the Declaration on the
Elimination of All Forms of Intolerance and or Discrimination Based
on Religion or Belief are among the “international human rights
instruments” introduced into Australian law by this method.

A second method of incorporating the terms of ahuman rightstreaty is
simply to amend existing legislation to comply with the treaty.

A third method isto pass a special Act of Parliament, as (for example)
has been done in the case of the International Convention on the
Elimination of all formsof Racial Discrimination (Racial Discrimination
Act, 1975) and the Convention on the Elimination of All Forms of
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Discrimination Against Women (Sex DiscriminationAct, 1984). These
Acts have since been updated by amendment.

Remarkable features of the new law

Whatever method of incorporation is used, the new law incorporating
the terms of a human rights treaty has some remarkable features. The
firstisthat it must beinterpreted in accordance with theintention of the
treaty, and judgmentsin casesin foreign countriesinterpreting thetreaty
are precedents to be used in Australia. The second, and of great
significance, isthat if ahuman rightstreaty hasbeenratified by Australia,
Audtraiaisin breach of international law if theAustralian law applying
the treaty is amended inconsistently with the terms of the treaty or if it
isrepealed. Thisisclearly alimitation on the power of the Parliament
to legidate in accordance with itswill or the will of the people or even
in accordance with the Bible. The third, also of great significance, is
that the measure of right and wrong has been drawn up by people and,
what is more, by people who have not been elected by Australians (or,
indeed, by anyone).

Appeals from Australian courts to the Privy Council continued from
colonial daysuntil 1986 when the AustraliaAct finally terminated that
right. The expressed reason for the termination was to complete
Australia’s independence and to ensure that Australian justice is
administered in Australian courts rather than in “foreign” courts. The
High Court of Australiabecamethefinal place of appeal for Australians.
Understandably, this action pleased the nationalistic and patriotic
instincts of many Australians. Even though the Privy Council was (and
still is) a court applying the common law with a historic Christian and
biblical base as the measure of justice, and was theoretically an
Australian Court when sitting on an Australian case, many people found
it difficult to defend an arrangement whereby disputes in which other
recourse had been exhausted could be adjudicated outside Australia by
non-Australians over whom Australia had no authority.
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Interestingly, subsequent to removing the jurisdiction of the Privy
Council, the Australian Government has, by administrative process,
opened the way for Australians whose recourse within Australia has
been exhausted to take their complaints to United Nations tribunals.
Thishasbeen done by theimplementation of “international humanrights
instruments’. Australians can now take disputes on a wide range of
matters to United Nations tribunals. These tribunals do not adjudicate
on the basis of Australian law, they are not (even theoretically) sitting
asAustralian Courts, the adjudicatorsare non Australiansand Australia
has no control over the adjudicators. Was the Privy Council preferable
to what exists now?

Where to from here?

If the leaders of Australia have forgotten, or are intentionally turning
their backson, the biblical basisof government and law inthislanditis
not surprising that the principles laid down by a “substitute god” are
being adopted to replace the principles of our historic heritage. Inthis
context it issignificant to note that the decisions of the United Nations,
whether adopted as internal law by particular countries or not, form
principles of international law to which all “law abiding” nations will
conform. In other words, the world measure of right and wrong is now
determined by the United Nations Organisation. The structure of what
some might call “this modern tower of Babel” is growing from month
to month.

Both those who fully applaud the human rights conventions and
determinations of the United Nations and those who have concerns about
them are readily able to understand that the basis on which their
principles are determined are the decisions of unelected representatives
at the United Nations.

Theadteration in the basis of law in Australiais so extensive that it may

be termed a revolution, and one which is largely unrecognised by the
Australian people.
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CHURCH AND STATE
- A BIBLICAL SURVEY

Rev. Dr. (history) Peter Barnes

Old Testament Law

Before Chrigt, Israel, the nation of the Old Testament, wasto operate as
atheocracy - itslaw wasto be God'slaw. Sofar asthislaw isconcerned,
it is customary to delineate the ceremonial law, the moral law, and the
judicial law. The ceremonial law dealswith the sacrificial systemwhich
operated before the coming of Christ as the Lamb of God who takes
away the sin of the world. This law, of course, was fulfilled in Christ.

The moral law is summarised in the Ten Commandments, but there are
many other related moral lawsin the Old Testament. Since Christ came
not to destroy the law but to fulfil it (Matt.5:17; Rom.3:3l), the moral
law of the New Testament is in essence similar in content with that of
the Old Testament.

Itisthejudicial law which raises most cogently the rel ationship between
church and state in the Old Testament. Not only did God declare what
was right and wrong but also instituted civil penalties. For example,
stealing was forbidden, and God declared: “If aman stealsan ox or a
sheep, and daughtersit or sellsit, he shal restore five oxen for an ox
and four sheep for asheep.” (Ex.22:1). Some circumstances, including
the failure to make proper restitution, lead to debt slavery (Ex.21:2-6;
22:3; Deut.15:12-18). Corporal punishment was alowed (Deut.25:1-
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3) - aswas mutilation for one offence (Deut.25:11-12) - but in the law
itself there is no provision for imprisonment and fines payable to the
state.

For more serious matters the death penalty was allowed: for murder
(Ex. 21:12-14; note the mandate given in the covenant with Noah in
Genesis 9:5-6); striking or cursing a parent (Ex.21:15; Lev.20:9);
kidnapping (Ex.2l:16); adultery (Lev.20:10-21); incest (Lev.20:11-12, 14);
bestiality (Ex.22:19; Lev.20:15-16); homosexuality (Lev.20:13);
unchastity (Deut. 22:20-21); rape of a betrothed virgin (Deut.22:23-
27); witchcraft (Ex.22:18); offering human sacrifice (Lev.20:2);
incorrigible delinquency (Deut.21:18-21); blasphemy (Lev.24:11-14,
16, 23); Sabbath desecration (Ex.35:2; Num.15:32-36); fal se prophecy
(Deut.13:1-10); sacrificing to false gods (Ex.22:20) and refusing to
accept a court decision (Duet.17:8-13). Isragl’s task was not only to
proclaim God's moral law, but to enforce it in the civil sphere.

Civil service was embraced in the Old Testament, even civil serviceto
foreign authorities. Joseph, served the pagan government of Pharaoh
in Egypt, and Daniel was later to serve the Babylonian and Persian
governments. Esther also served as queen in the Persian court.

Obedience to God and/or the State
- Old Testament Law

Obedience to the state was generally expected; “You shall not revile
God, nor curse a ruler of your people.” (Ex.22:28). Yet the claims of
spiritual and civil rulers were never regarded as absolute. The king
himself was subject to the law of God (Deut.|7:18-20). Leadership
requiresgodly integrity (Ps.78:72). It was becausethe Hebrew midwives
feared God that they disobeyed Pharaoh’s order to put all newborn
Hebrew males to death (Ex. 1:15-22).

Much later, in the sixth century B.C., Daniel, Shadrach, Meshach and
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Abed-Nego would not defile themselves with the Babylonian kings
delicacies and wine (Dan.1). Of more significance was the refusal of
Shadrach, Meshach and Abed-Nego to bow down beforethe hugeimage
of gold which Nebuchadnezzar had set up (Dan.3). Under threat of
being cast into afiery furnace, the three Jews held faithfully to the God
who claims absolute allegiance and who cannot be known through
images. After the collapse of the Babylonian empire, the Medo-Persians
decreed that for thirty days no one was to petition any god or man
except the king, Darius the Mede. The aged prophet Daniel refused to
deviate from his usual practice of praying to the God of Isragl three
times aday. As aresult, he was cast into the lions’ den (Dan.6).

Not only did believing Israglites confront the claims of the pagan kings
of Egypt, Babylon and Persia, but within Israel herself there remained
a distinction between church and state. It was God, not the king, who
reigned over Israel (1 Sam.8). Hence, in the name of the Lord, Samuel
confronted Saul (1 Sam.13, 15) and Elijah confronted Ahab (1 Kings
18-22). Kings were accountable to God, through His prophets, if they
broke His law. Thus it was that Ahab was called to account by Elijah
for hisjudicia murder of Naboth (1 Kings 21) and Teremiah condemned
Zedelluah for failing to free the dlaves in Judah (Jer.34:8-22). In the
terms of Samuel Rutherford, the great Puritan divine, it isacase of Lex
Rex - the law of God, not any authority, governs the realm.!

- New Testament Law

In the New Testament, the sacrifice of Christ (‘the Lamb of God who
takes away the sin of theWorld', John 1:29) fulfils the sacrifices of the
Old Testament (see Heb.5-10). In essence, the mora law of the Old
Testament is endorsed in the New (e.g. Matt.5:17-48; Luke 18:20;
Rom.3:8-10; |.John 2:3-4). Thejudicia law is different in that the New
Testament church was hardly in a position to influence the Roman
Empire regarding the content of the civil law and the penalties for
breaking it.
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The New Testament maintainsthat the primary task of the stateisnot to
engagein ‘ corrective services' but to administer justice (Rom.13:4) by
praising those who do good and punishing evildoers (1 Pet.2:14).2 One
of the few hints that is given regarding the perpetuity or otherwise of
thejudicial law isfound in the account of Jesus' dealing with thewoman
taken in adultery (John 8:1-11). Under Old Testament law, adultery
attracted the death penalty (Lev.20:10). In the New Testament the
adulteresswas not condemned by Jesus (John 8:11). However, perhaps
one should not make too much of this - the scribes and Pharisees were
corrupt in their motives so Jesuswould not support atravesty of justice.
In any case not every law-breaker in the Old Testament felt the full
force of the law - God himself protected the murderer Cain (Gen.4:1-
15) and David was forgiven by God despite his sins of adultery and
murder by proxy (2 Sam.11-12; see Ps.51). It isthisambiguity about
the New Testament's treatment of the judicial law that has made for
considerable debate down through the ages concerning the right
relationship between church and state.

Obedience to God and/or the State

The starting point for any discussion of this issue must be the Lord's
declaration that His followers were to render to Caesar the things that
are Caesar’s and to God the things that are God's (Matt.22:21). There
are two kings and two kingdoms - and Christ and His kingdom are not
of this world (John 18:36-37). Like the Old Testament, the New
Testament generally expects Christians to obey the state (Rom.13:1-7;
1 Tim.2:1-4; Tit.3:1-2; 1 Pet.2:13-17).

Yet, as in the Old Testament, when the two kingdoms clash, the
Christian’s allegiance is clear: “We must obey God rather than men.”
(Acts 5:29). At such times, stated Dietrich Bonhoeffer, the Lutheran
martyr under Nazism, the church can respond in three possible ways: it
can ask the state whether its actions are legitimate; it can aid the victims
of state action; or it can adopt the position “not just to bandage the
victims under the wheel but to put a spoke in the whesel itself.”®* The
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state, which should be God's minister (Rom.13:4), can become satanic
(Rev.13, 17).

Options in Church-State Relations

The Bible does not commit itself to any particular norm of civil
government - monarchy, oligarchy or democracy. The effects of the
fall of mankind into sin and animosity toward God are to be seen
everywhere. As John Henry Newman put it: “What monarchy isthere
but began in invasion or usurpation? What revol ution has been effected
without self-will, violence, or hypocrisy? What popular government
but is blown about by every wind, as if it had no conscience and no
responsibilities?’.* The Bible is more interested in the obedience of
faith than in the mechanics of government.

Historically, a number of relationships between church and state have
been suggested and implemented:

(a) Tolerance.

After amost three centuries of intermittent and occasionally brutal
persecution the Christian Church was suddenly faced with the Edict of
Milan issued by the emperors Constantine and Licinius in 313. This
Edict wasaready tending to favour Christianity but it declared of every
faith that “each should have freedom to worship God after his own
choice: and we do not intend to detract from the honour due to any
religion or its followers.®

Centuries later, the First Amendment of the United States Constitution
was to affirm that ‘Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof:” In
Scotland this was known as the Voluntaryist principle - the belief that
the state should not offer financial support to any established Church.

The Anabaptists of the sixteenth century Reformation championed the
separation of church and state, but in recent decades modern Western
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states have increasingly sought not freedom for Christianity but freedom
from Christianity. New meaning has been poured into Thomas
Jefferson’s call for a ‘wall of separation between church and state'.
Prayers- to citejust one example- have beenillegal in American public
schools since 1963. Religious freedom owes much to thisview. but its
weak point islocated in thefact that moral neutrality isanimpossibility.

(b) Erastianism.

Thisrefersto asituation whereby the state governsthe church. Such a
situation can be quite sinister, as exemplified by Mussolini’s outlook:
“Everything for the state. Nothing against the state. Nothing outside
the state.”® Eveninitsmilder form, Erastianismislessthan inspiring.
Lord Melbourne, in opposing William Wilberforce's campaign against
the abolition of the dave trade, lamented: “Things have come to a
pretty pass when religion is allowed to invade public life”” A more
religious perspective is that of the classic Anglican apologist Richard
Hooker who maintained that church and state are one in a Christian
country. The Eastern Orthodox Churcheshave often lived under asystem
which was called Caesaropapism whereby the state ruled the Church.

Perhaps the most powerful expression of the church’s freedom under
God before the state is found in Andrew Melville's reference to King
JamesV | of Scotlandin 1596 as“ God'ssilly vassal”. Médlvilleaffirmed:
“There are two kings and two kingdoms in Scotland: there is Christ
Jesus the King of the church, whose subject King James the Sixth is,
and of whose kingdom he is not a king nor a lord nor a head, but a
member.”8

(c) Church Domination of the State.

In 1309 Pope Boniface VIII issued the bull Unam Sanctum which
declared that there were two swords in this world the spiritual and the
temporal - and both of these were in the power of the Church. In
Boniface's view: “the latter isto be used for the Church, the former by
her; the former by the priest, the latter by kings and captains but at the
will and by the permission of thepriest.”® The modern-day Theonomy
movement also has some links with this approach in that it affirmsthat
the civil law should reflect the teaching of the Old Testament.*®
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(d) Church-State Cooper ation.

Thisistheview of the 19th century Free Church (Presbyterian) scholar
James Bannerman. Bannerman rejected the claim that the state could
be morally neutral, and considered that “without an appeal to God in
some shape or other, the offices of civil society were impossible.”
Ideally: “ The church and the state, because equal ly the servantsof Chrigt,
are helps made and meet for each other.”*? In the Bible both freedom
and order are precious. Without order, each man simply does what is
right in his own eyes (Judges 21:25); without freedom thereisonly the
yoke of davery (Gal.5:1). Order can become tyranny, freedom can
become chaos. Christians are not to withdraw from theworld but operate
as salt and light within it (Matt.5:13-14; John 17:14-16). That iswhy
John Newton advised William Willberforce to remain in the British
parliament to fight the slave trade rather than to enter the Christian
ministry.

There can be no doubt that this fourth option is the most attractive,
provided that both freedom and order can be maintained as far as they
canbeinafallenworld. Not for nothing did Dietrich Bonhoeffer remind
usthat thefirst message of the church to the statewas not “Make palitics
Christian” but “recognise finitude”.® Yet he also claimed that “the
place of the decalogue (the 10 Commandments) is both in the church
and in the government building.”

For all that, the Church is not to be politicised, yet faith is not to be
confined to the realm of private piety. Law, whether civil, ceremonial
or moral, isnot the power of God for our salvation. Thelaw can restrain
sin, point out sin, and lead us in the right way, but only the gospel can
save us. Whatever the state decides to do, the Church must remain the
Church.
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Afterword

Rev. Greg Fraser

Australians care about their political system. However, this positive
interest seems to be dampened by a growing frustration on the part of
some and growing apathy onthe part of othersaspeoplefed increasingly
disenfranchised from the political system. People feel powerless to
significantly influence their community or even their own life
circumstances.

This booklet has brought attention to some of the ground rules for a
vigorous, secure democracy. There is a positive way forward. The
future need not be seen as sailing into uncharted waters, regardless of
monarchist or republican sentiment.

It isvital that the basis of justice and common law be maintained, and
in some cases, returned to. We need abasis of right and wrongwhichis
bigger than ourselves. The preambleto theAustralian Constitution refers
usto our ultimatefoundation - ‘Almighty God’. Thisfoundation needs
to remain and be allowed to influence our community life, reaching as
far as our legal system and our legal sovereignty in relation to
international law and United Nation’s law in particular.

Thisbooklet pointsin thedirection of the reinstatement of theindividual.
By returning to the fundamental s of our democratic federalismwereturn
power and responsibility to individualsintheir local communities. Local
problems are addressed by the local community who have local
responsibility rather than being disenfranchised by ‘supermen’ in
Canberra. Federa politicsthenlosesitstotalitarian flavour and ishedged
in by constitutional decree.
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The Federal government would, over time, transfer some power back
to the States and the States, in time, back to the local communities. The
role of the Governments, both state and federal, diminishes to some
degreewhiletherole and power of individualsintheir local communities
increases. Our Congtitution then would provide asystem of government
geared to international demands without disenfranchising people at a
local level.

Wetrust that by highlighting some of the ancient principles of federalism
and community life, which are so foundational to Australian and western
democracy, that they help point the way to an enduring and securefuture
for al Austraians.

The church has centuries of constitutional practice and federal thinking,
creating the seed bed for amature federalism, yet the church has much
more to say about much bigger issues. Political federalism can givea
people some semblance of security and integration, however, individuals
and nations are till subject to the vagaries of this life where change
and circumstances threaten to sweep them aside. The Christian church
has a message about individual people being reconciled to the living
God and then being enabled to face the future regardless of its
uncertainties. The living God touches our lives in the person of his
Son, Jesus Christ, and we trust that you will have a secure, eternal,
future with him.

Finally, as people find renewed lifein God's Son and renewed love for
their neighbour they will invariably act asapositiveinfluenceto renew
our nation, politicaly, legally, socially, environmentally and, more
significantly, morally and spiritually.

Greg Fraser

Convener

Church and Nation Committee
Presbyterian Church of Mictoria.
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